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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
)
)

Plaintiff-Respondent,
V.

NO. 47810-2020
MINIDOKA COUNTY NO. CR34-19-858

)

THOMAS MORGAN SOPER II,,
Defendant-Appellant.

)
)
)
)

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Thomas Morgan Soper II appeals from his judgment of conviction for felony driving
under the influence of alcohol (DUI). Mr. Soper pleaded guilty, and the district court imposed a
unified sentence of ten years, with five years determinate.

He subsequently filed an Idaho

Criminal Rule (hereinafter, Rule) 35 motion for reduction of sentence, which was denied.
Mr. Soper appeals, and he asserts that the district court abused its discretion by imposing an
excessive sentence and by denying his Rule 35 motion.
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Statement of the Facts & Course of Proceedings
On March 8, 2019, Mr. Soper was involved m a traffic accident.

(Presentence

Investigation Report (hereinafter, PSI), p.3.) Mr. Soper's license was suspended and he initially
denied being the driver. (PSI, p.3.) Mr. Soper failed field sobriety tests and his blood alcohol
level was tested at .266. (PSI, p.3.) Mr. Soper was driving a work truck and stated that he had
told his boss that he had already consumed a few beers that day, but his boss asked him to drive
the truck anyway. (PSI, p.4.) Mr. Soper stated that he felt terrible and disappointed by his
actions. (PSI, p.4.)
Mr. Soper was charged with felony DUI, driving without privileges, and providing false
information to law enforcement.

(R., p.58.)

The State also sought a persistent violator

enhancement. (R., p.75.) He pleaded guilty to felony DUI and the district court imposed a
unified sentence often years, with five years determinate. (R., pp.92; 121.) Mr. Soper appealed.
(R., p.131.)

He subsequently filed a Rule 35 motion for reduction of sentence, which was

denied. (R., pp.138; 146.) He asserts that the district court abused its discretion by imposing an
excessive sentence and by denying his Rule 3 5 motion.

ISSUES
I.

Did the district court abuse its discretion when it imposed a unified sentence of ten
years, with five years determinate, upon Mr. Soper following his plea of guilty to
DUI?

II.

Did the district court abuse its discretion when it denied Mr. Soper's Rule 35 motion?
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ARGUMENT
I.
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of TenYears,
With Five Years Fixed, Upon Mr. Soper Following His Plea Of Guilty To DUI
"It is well-established that ' [w ]here a sentence is within statutory limits, an appellant has
the burden of showing a clear abuse of discretion on the part of the court imposing the
sentence."' State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v. Jackson, 130 Idaho 293, 294
(1997) (alteration in original)). Here, Mr. Soper's sentence does not exceed the statutory
maximum. Accordingly, to show that the sentence imposed was unreasonable, Mr. Soper "must
show that the sentence, in light of the governing criteria, is excessive under any reasonable view
of the facts." State v. Strand, 137 Idaho 457, 460 (2002).
"'Reasonableness' of a sentence implies that a term of confinement should be tailored to
the purpose for which the sentence is imposed." State v. Adamcik, 152 Idaho 445, 483 (2012)
(quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an independent
review of the entire record available to the trial court at sentencing, focusing on
the objectives of criminal punishment: (1) protection of society; (2) deterrence of
the individual and the public; (3) possibility of rehabilitation; and (4) punishment
or retribution for wrongdoing.

Stevens, 146 Idaho at 148. "A sentence is reasonable if it appears necessary to accomplish the
primary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation, or retribution." State v. Delling, 152 Idaho 122, 132 (2011).
At the sentencing hearing, counsel for Mr. Soper acknowledged that Mr. Soper had a
drinking problem and that Mr. Soper recognized the problem. (Tr., p.9, Ls.13-20.) Counsel
noted that Mr. Soper had been accepted into DUI court, where "you get to talk to a judge every
week. You've got to be responsible every week." (Tr., p.10, Ls.4-9.) Further, in DUI court,
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"there's no delaying and waiting around. It's fairly immediate, and I think that's one of the
things Mr. Soper ha found he likes about the DUI program, is there's responsibility, but there's
also help." (Tr., p.10, Ls.10-14.)
Mr. Soper had sold his vehicle and was able to maintain his employment and get to DUI
court by getting rides, because he understand that driving was not an alternative at this point.
(Tr., p.10, Ls.15-19.) Mr. Soper had been using an ankle monitor, which had made him sober for
nearly ten months; "he's has not issues with the ankle monitor and drinking, so he's got a period
of sobriety behind him." (Tr., p.10, Ls.20-25.)
Counsel also noted that the GAIN assessment recommended an out-patient treatment
program, which was something that was "easily obtainable in the community." (Tr., p.11, Ls.710.) Counsel therefore requested that the court impose a sentence of ten years, with five years
fixed, and that Mr. Soper be placed on probation and be able to participate in DUI court, where
he could get treatment and be accountable. (Tr., p.11, Ls.21-25.)
Mr. Soper addressed the court and sentencing and echoed his counsel's sentiments. He
noted that, "there's no challenge in prison. It's basically just do your time, get out, do you parole
and get out, do your whole time, go on with your life, go back to what you were doing."
(Tr., p.13, Ls.16-22.) Mr. Soper believed he was too old for this behavior now and sold his own
car so he would not drive.

(Tr., p.13, Ls.23-25.)

Mr. Soper was looking forward to an

opportunity in DUI court because "it's a huge support system I've never had in my entire life
while drinking. And I've gone to AA many times, and I find certain things I really don't like
about it, but it is one the programs I have been in and out of over the past 20 years." (Tr., p.14,
Ls.18-23.)

4

Further, Mr. Soper had a support system now that he had not had in the past, which
included "mostly family members, three older siblings, prior employers, current employers,
members of the Mormon church who keep tabs on me on a weekly basis, and if they can't find
me at home, they send texts." (Tr., p.15, Ls.1-6.)
Considering that Mr. Soper recognized that he had an alcohol abuse problem, had been
accepted into DUI court and was looking forward to treatment in the community, had sold his
vehicle, and had a support system in place, Mr. Soper respectfully submits that the district court
abused its discretion by imposing an excessive sentence in this case rather than placing him on
probation in DUI court.

II.
The District Court Abused Its Discretion When It Denied Mr. Soper's Rule 35 Motion
Mr. Soper submitted an affidavit in support of his Rule 35 motion. In his affidavit, he
asserted that he was concerned that the court have inappropriately focused on a number of
charges that he received nearly 40 years ago in Texas, and he noted that "most of these charges
ended up as no disposition or were declined for prosecution" and therefore appeared "to make
my criminal history to be worse than it really is." (R., pp.140-141.) Further, Mr. Soper was
concerned for his health. (R., p.141.) Mr. Soper is

and suffered from poor health

due to Hepatitis C. (R., pp.140-141.) He did not believe he would be granted parole in five
years and believed a ten-year sentence could "effectively be a death sentence for me."
(R., p.141.) Further, he believed that his incarceration would magnify his symptoms, treatment
would be difficult to obtain, and his life would be in jeopardy if he served his full sentence.
(R., p.141.)

He therefore requested that the court reduce his sentence to five years fixed.

(R., p.141.)
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Considering this information, as well as the information before the district court at
sentencing, Mr. Soper submits that the district court abused its discretion by denying his Rule 35
motion.

CONCLUSION
Mr. Soper respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 15 th day of October, 2020.

Isl Justin M. Curtis
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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